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JUSTICE COMMITTEE 
 

AGENDA 
 

7th Meeting, 2013 (Session 4) 
 

Tuesday 5 March 2013 
 
The Committee will meet at 10.15 am in Committee Room 5. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 5 in private. 
 
2. Subordinate legislation: The Committee will consider the following negative 

instruments— 
 

Police Service of Scotland Regulations 2013 (SSI 2013/35); 
  
Police Service of Scotland (Promotion) Regulations 2013 (SSI 2013/39); 
  
Police Service of Scotland (Special Constables) Regulations 2013 
(SSI 2013/43). 
 

3. Policing: The Committee will consider correspondence from the Chair of the 
Scottish Police Authority. 

 
4. Inquiry into the effectiveness of the provisions in the Title Conditions 

(Scotland) Act 2003: The Committee will take evidence from— 
 

Alex Middleton, Chief Executive Officer, Greenbelt Holdings Ltd; 
 
Wendy Quinn, Solicitor, Greenbelt Group Ltd; 
 
Kevin Wilkinson, Director, Ethical Maintenance; 
 

and then from— 
 

Alison Brynes, Scottish Federation of Housing Associations; 
 
David Doran, Director, Hacking and Paterson Management Services; 
 
Jennifer Russell, Managing Director, Your Place Property Management. 
 

5. Public Bodies Consent: The Committee will consider its approach to the 
scrutiny of a Scottish Government memorandum relating to the Public Bodies 
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Justice Committee 
 

7th Meeting, 2013 (Session 4), Tuesday, 5 March 2013 
 

SSI cover note 
 
SSI title and 
number: 
 

Police Service of Scotland Regulations 2013 (SSI 2013/35) 

Type of Instrument: 
 

Negative 

Coming into force: 1 April 2013 

Justice Committee deadline to 
consider SSI: 

25 March 2013 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes (see Annexe A) 

Purpose of Instrument: 
 
Overview 
1. Section 48 of the Police and Fire Reform (Scotland) Act 2012 provides that 
Scottish Ministers must make regulations as to the governance, administration and 
conditions of service of constables and police cadets. This instrument is one of seven 
instruments laid under section 48, three of which are being considered by the 
Committee at its meeting on 5 March.  
 
2. The overall policy aim of these Regulations is to ensure that constables retain 
their current terms and conditions on transfer to the Police Service of Scotland, and 
that those terms and conditions are maintained for constables appointed on and after 
1 April 2013. Much of the Regulations therefore reflect the Police (Scotland) 
Regulations 2004, although there are also some technical changes to fit within the 
2012 Act. 
 
Details  
3. The Regulations: 

 set out exceptions to the terms and conditions for certain categories of 
constable, such as special constables and constables from other forces on 
temporary service; 

 allow constables to be appointed to perform part-time service; 
 place restrictions on the constables’ private lives and their acquisition of 

business interests; 
 set out the qualifications required for appointment to the Police Service; 
 allow constables to retire voluntarily; 
 enable the Chief Constable to obtain information for personal records, 

such as fingerprints and samples, and to hold them for the duration of a 
constable’s service; 

 give the Scottish Ministers powers to determine constables’ normal 
periods of duty, including flexible working arrangements, and rates of pay, 
overtime, public holidays, rest days and allowances and expenses; 
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 set out arrangements for reckoning of service of constables; and 
 specify how determinations by the Scottish Ministers be made. 
 

4. The Regulations also ensure that constables who transfer to the Police Service in 
the rank of Assistant Chief Constable who are on fixed term contracts will transfer on 
the same fixed-term arrangements and allow any constable in receipt of a replacement 
allowance to continue to receive it on and after 1 April. 
 
Consultation 
5. The Scottish Ministers are required to consult and share any draft regulations laid 
under section 48 of the 2012 Act with a number of organisations, including the Chief 
Constable and the SPA, and to consider any representations made. The policy note on 
the instrument indicates that the Scottish Government established a stakeholder 
Reference Group to inform policy development for the Regulations, and then carried 
out a public consultation. 
 
Further details 
6. More details on the purpose of the instrument can be found in the policy note 
(see Annexe B). 

 
7. An electronic copy of the instrument can be found at: 
 http://www.legislation.gov.uk/ssi/2013/35/contents/made 
 
Committee consideration: 
 
8. The instrument was laid on 8 February 2013 and the Justice Committee has 
been designated as lead committee.  
 
9. The Subordinate Legislation Committee (SLC) considered the instrument on 26 
February and agreed to draw the instrument to the attention of the Parliament on a 
number of reporting grounds. It is understood that the Scottish Government is 
considering whether to take steps to correct the errors in this instrument, but clerks will 
be able to provide an update on this at the meeting. 
 
10. In addition, the SLC suggests that the Justice Committee may wish to consider 
the practical effect of regulation 5 regarding the business interests of constables. 
Further details of the SLC’s views are provided in its report on the instrument which 
can be found in the Annexe on pages 5-9 of this paper. 
 
11. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds). Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, within 
the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
12. Each negative instrument appears on a committee agenda at the first opportunity 
after the Subordinate Legislation Committee has reported on it. This means that, if 
questions are asked or concerns raised, consideration of the instrument can usually be 
continued to a later meeting to allow correspondence to be entered into or a Minister 

http://www.legislation.gov.uk/ssi/2013/35/contents/made
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or officials invited to give evidence. In other cases, the Committee may be content 
simply to note the instrument and agree to make no recommendations on it. 
 

Annexe A 

Extract from the Subordinate Legislation Committee 16th Report 2013 

Police Service of Scotland Regulations 2013 (SSI 2013/35) (Justice Committee) 

1. These Regulations make provision about the terms and conditions under which 
constables of the Police Service of Scotland will serve, as from 1 April 2013 when the 
Police and Fire Reform (Scotland) Act 2012 (“the 2012 Act”) comes into force. This 
includes provision about qualifications for appointment, restrictions on constables’ 
private lives, probation and retirement, record-keeping and the taking of fingerprints 
and samples. The Regulations also regulate periods of duty, pay, holidays, allowances 
and expenses, the reckoning of service (including in other forces and the effect of 
service in the Armed Forces) and entitlement to uniform and equipment. 

2. The Regulations are subject to the negative procedure, and are to come into 
force on 1 April 2013. 

3. In considering the instrument, the Committee raised certain matters with the 
Scottish Government. The correspondence is reproduced in Appendix 1. 

4. Regulation 2(1) states that “qualifying diploma” and “qualifying examination” are to 
have the same meaning as in the Police Service of Scotland (Promotion) Regulations 
2013 (“the Promotion Regulations”). On consideration of the Promotion Regulations, it 
is apparent that “qualifying diploma” is defined in regulation 2(1). There is, however, no 
definition of “qualifying examination”. There are, instead, definitions of “qualifying 
examination A (elementary)”, “qualifying examination A (advanced)”, “qualifying 
examination B” and “qualifying examination C”. 

5. In their response, the Scottish Ministers argue that the reference in regulation 2(1) 
of this instrument is intended to direct the reader towards the Promotion Regulations 
“…in order to see all the different types of qualifying examination.” This is not what 
regulation 2(1) says. It says that “qualifying examination” has the meaning that it has in 
the Promotion Regulations. There is no such meaning, as the Promotion Regulations 
do not contain an umbrella definition which draws together the four different types of 
qualifying examination. 

6. In the Committee’s view, the Scottish Ministers’ intentions could have been more 
clearly expressed. While it is possible, on a generous interpretation, to arrive at the 
position they aim for, it is not instantly apparent on a reading of this instrument with the 
Promotion Regulations that this is what is intended. Accordingly, the Committee 
considers that the definition of “qualifying examination” in regulation 2(1) could be 
clearer. 

7. A constable – or an individual applying for appointment as a constable – may not 
have business interests without the consent of the chief constable or the Scottish 
Police Authority, depending on that person’s rank. Regulation 5(6) provides that those 
business interests include certain business interests of that person’s family members 
(so that, again, the consent of the chief constable or the Authority is required for that 
business interest to be acquired or continued). Regulation 5(7)(a) defines the term 
“member of that individual’s or constable’s family”. The definition includes, among 
others, “dependants” of the individual or constable. 
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8. It appeared to the Committee that the meaning of “dependant” was unclear, 
particularly given the extensive manner in which “member of that individual’s or 
constable’s family” has otherwise been defined. The Scottish Ministers advise that it is 
deliberately not defined because they intend it to have its ordinary meaning of being 
any person who depends on another (the individual or constable) for maintenance. 
They wish the whole of regulation 5 to be construed broadly. The Committee observes 
that there is a risk that it will be unclear to individuals and constables precisely whose 
business interests they are required to disclose. 

9. On balance, however, the Committee is persuaded that this is properly a policy 
matter rather than a lack of clarity – it is the policy intention that this term be left 
relatively openly-defined in order that regulation 5 may be applied in a broad manner. 
As to whether that approach is appropriate in all the circumstances, given the proper 
nature of regulation 5, the Committee, while not formally reporting this matter, draws it 
to the attention of the lead Committee. 

10. Regulation 7 relates to the appointment of chief constables and deputy chief 
constables for fixed terms. Paragraph (4) lists the circumstances in which such an 
appointment might terminate other than at the end of the fixed term. However, it is 
drafted so that it refers to a term of appointment coming to an end “…on promotion, 
dismissal, the conclusion of disciplinary proceedings and regulation 10”. Plainly, these 
circumstances are intended to be alternatives as the Scottish Ministers concede. The 
use of “and”, however, suggests that they are cumulative.  

11. The Scottish Ministers accept that this is an error. They argue that the intention is 
clear, and that there is no need to correct it as any other interpretation would be a 
“logical absurdity”. However, the Committee observes that regulation 7(4) is concerned 
with the early termination of an appointment to a particular office. It accordingly 
considers that the error should be corrected to minimise the risk of challenge, and 
recommends that the Scottish Ministers correct it at the first possible opportunity. 

12. Regulation 24(1)(a) makes reference to short-term or long-term incapacity benefit 
to which a constable is entitled under the Social Security (Incapacity for Work) Act 
1994 (“the 1994 Act”). However, that Act in itself confers no entitlement to any such 
benefit. The statutory basis for that benefit is in section 30A of the Social Security 
Contributions and Benefits Act 1992 (“the 1992 Act”), which happens to have been 
inserted by the 1994 Act. 

13. The Scottish Ministers concede that it would have been preferable to refer 
directly to the 1992 Act. They argue, however, that the erroneous reference to the 
1994 Act featured in the Police (Scotland) Regulations 2004, and apparently no 
uncertainty has arisen to draw the matter to the Ministers’ attention. That may well be 
the case. However, the Committee considers that this is not a good reason for 
perpetuating an admitted error. Accordingly, it notes the Ministers’ commitment to 
consider amending this reference at the next possible opportunity to make its meaning 
clearer, and recommends that they do so. 

14. Regulation 32(2)(a) relates to “certified overseas service”, and the different ways 
in which it might be established, as constables are entitled to reckon certified overseas 
service for the purposes of pay. It provides that, if other conditions are met, service as 
a member of a police force of a territory or country outside the United Kingdom, being 
a colony, protectorate or protected state within the meaning of the British Nationality 
Act 1948 (“the 1948 Act”) or a dependent territory within the meaning of the British 
Nationality Act 1981 (“the 1981 Act”) may be certified overseas service. 
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15. The terms “colony”, “protectorate” and “protected state” were originally defined in 
sections 30 and 32 of the British Nationality Act 1948 (“the 1948 Act”. However, the 
majority of that Act was repealed on 1 January 1983 by the 1981 Act. This included 
the definitions mentioned above. The 1948 Act remains in force to a very limited 
extent. The defined terms therefore have no meaning under the 1948 Act as it is 
currently in force. The Committee considers that attempting to define those terms by 
reference to the 1948 Act when the relevant provisions of that Act have been repealed 
is a drafting error, as the reference does not impart any meaning to the terms. 

16. The reference to “a dependent territory within the meaning of the British 
Nationality Act 1981” is, in the Committee’s view, more significant. When the 1981 Act 
came into force, the dependent territories were listed in Schedule 6. Those territories 
had formerly been colonies under the 1948 Act. They include such places as 
Bermuda, the Falkland Islands, Gibraltar and St. Helena. However, the 1981 Act has 
been amended by the British Overseas Territories Act 2002 (“the 2002 Act”) and it 
appears from section 1(2) of that Act that “dependent territories” are now to be known 
as “British overseas territories”. Schedule 6 has also been modified so that its title is 
“British Overseas Territories”. The definition of “dependent territory” was repealed in 
section 50 of the 1981 Act at the same time. As before, the term “dependent territory” 
has no meaning in consequence of the way in which it has been defined. 

17. It accordingly appears to the Committee that the reference to “dependent 
territory” should instead be to “British overseas territory”, standing the modifications of 
the 1981 Act by the 2002 Act. The Committee considers that the consequences of this 
error are more significant than the consequences of the erroneous definitions of 
colony, protectorate and protected state, because it appears that this error has the 
effect of excluding all service with one of the police forces in the British overseas 
territories as from 26 February 2002, despite the fact that all that took place on that 
date, with the coming into force of the 2002 Act, was a change in the name applicable 
to the territories listed in Schedule 6 to the 1981 Act. 

18. The Committee observes that, as well as excluding from reckonable service any 
service after 20 February 2002, it is also doubtful whether service with a police force in 
a dependent territory may properly be reckoned, as that term is again defined by 
reference to an enactment where the equivalent definition has been repealed. The 
Committee accordingly considers that, as the use of the term “dependent territory” and 
its definition by reference to the 1981 Act appears to exclude service with a police 
force in a British overseas territory (which will have an ongoing effect), this provision 
appears to be defectively drafted. 

19. Paragraph 20 of Schedule 3 contains revocations of subordinate legislation which 
is being replaced by this instrument. The Scottish Ministers concede that, in that 
provision, they intended to revoke regulation 13(7) and (8) of the Scottish Crime and 
Drug Enforcement Agency (Scotland) Regulations 2011. However, the number 13 was 
omitted and so the instrument instead purports to revoke (the non-existent) regulation 
12(7) and (8). The Ministers accept that this is an error. They indicate that the whole of 
that instrument will be revoked on 1 April 2013 in any case, and so say that there is no 
legal effect arising from it. However, they undertake to revoke the incorrect references 
to regulation 12(7) and (8) at the next available opportunity. 

20. The Committee considers this to be a drafting error. It notes the commitment to 
revoke the erroneous references at the next available opportunity. As with the other 
identified drafting errors, it recommends that the Scottish Ministers do so at the first 
possible opportunity. 
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21. More generally, the Committee understands that a number of instruments have 
still to be laid under the 2012 Act. It considers that this might provide an opportunity to 
address these matters in early course, and considers that any such opportunities 
should be taken. 

22. The Committee draws the instrument to the attention of the Parliament on 
reporting ground (i). Regulation 32(2)(a) makes reference to “a dependent 
territory within the meaning of the British Nationality Act 1981”. That definition 
in section 50(1) of the British Nationality Act 1981 was repealed by the British 
Overseas Territories Act 2002 on 26 February 2002. Prior to that repeal, the 
territories in Schedule 6 were dependent territories. Those territories became 
known as British overseas territories upon that date. It accordingly appears that 
regulation 32(2)(a) fails to take account of the modifications made to the British 
Nationality Act 1981 by the British Overseas Territories Act 2002, and to the 
extent that it relies upon the repealed definition of “dependent territory” instead 
of its replacement “British overseas territory”, is defectively drafted. 

23. The Committee draws the instrument to the attention of the Parliament on 
reporting ground (h) in respect of the following matters. In regulation 2(1), the 
definition of “qualifying examination” by cross-reference to the Police Service of 
Scotland (Promotion) Regulations 2013 could be clearer. Those Regulations do 
not contain such a definition, but instead contain four related definitions of 
“qualifying examination A (elementary)”, “qualifying examination A (advanced)”, 
“qualifying examination B” and “qualifying examination C”. The Scottish 
Ministers contend that the reference in this instrument is intended to refer to all 
of those qualifying examinations. The Committee considers that this could have 
been more clearly expressed. 

24. The Committee draws the instrument to the attention of the Parliament on 
the general reporting ground in respect of the following drafting errors set out in 
paragraphs 28 to 31. 

25. Regulation 7(4) specifies the different circumstances in which the fixed 
term appointment of the chief constable or a deputy chief constable might be 
terminated early. However, it makes provision about a term of appointment 
coming to an end “…on promotion, dismissal, the conclusion of disciplinary 
proceedings and regulation 10” [emphasis added]. The ordinary effect of the 
word “and” would be to make these circumstances cumulative rather than 
alternative, which produces an absurd result. 

26. Regulation 24(1)(a) makes reference to entitlement to incapacity benefit 
under the Social Security (Incapacity for Work) Act 1994, when entitlement to 
that benefit properly arises under section 30A of the Social Security 
Contributions and Benefits Act 1992. 

27. In Schedule 3, paragraph 20 purports to revoke regulation 12(7) and (8) of 
the Scottish Crime and Drug Enforcement Agency (Scotland) Regulations 2011. 
However, there are no such paragraphs in regulation 12 and it appears that the 
Scottish Ministers instead intended to revoke regulation 13(7) and (8). 

28. Regulation 32(2)(a) makes reference to “a colony, protectorate or protected 
state within the meaning of the British Nationality Act 1948”. However, those 
terms are no longer defined by that Act (and nor have they been since their 
repeal on 1 January 1983). It accordingly appears that the terms, having no 
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meaning in the British Nationality Act 1948 as it is presently in force, can 
therefore have no meaning in this instrument. 

29. The Committee recommends that the errors mentioned in paragraphs 28 to 
30 be corrected at the first available opportunity. 

30. The Committee additionally refers the practical effect of regulation 5 of this 
instrument to the lead Committee. Although this is not a formal reporting matter, 
the lead Committee may wish to consider it further for the reasons set out in 
paragraphs 10 to 12 above. 

Annexe B 
Policy Note 

Police Service of Scotland Regulations 2013 
SSI 2013/35 

 
1. The above instrument was made in exercise of the powers conferred by section 
48 and 125(1) of the Police and Fire Reform (Scotland) Act 2012 (“the 2012 Act”).   
 
Policy Objectives 
 
2. The 2012 Act, which received Royal Assent on 7 August 2012, changes the 
policing landscape in Scotland.  It brings together the current eight forces, the Scottish 
Police Services Authority and the Scottish Crime and Drug Enforcement Agency into a 
single Police Service of Scotland from 1 April 2013. 
 
3. This instrument forms part of a suite of regulations to be made under section 48 
of the Act, relating to the governance and administration of the Police Service of 
Scotland.  It is required to put in place terms and conditions of service for constables in 
the Police Service, and make provision in relation to governance of the service from 
appointment as a constable to retirement.   
 
4. The overall policy aim is to ensure that constables retain their current terms and 
conditions on transfer to the Police Service of Scotland, and to maintain those terms 
and conditions for constables appointed on and after 1 April 2013.  The provisions of 
these Regulations therefore reflect the pre-existing legislation, the Police (Scotland) 
Regulations 2004, with only such technical changes as are necessary to ensure that 
they are up to date and fit for purpose in the context of the 2012 Act.     
 
Provisions 
 
5. These Regulations apply generally to constables of the Police Service of 
Scotland, with limited exceptions. The exceptions are for categories of constable 
whose conditions of service are regulated by other enactments – constables on certain 
types of outward temporary service by virtue of regulations under section 15 of the 
2012 Act; constables of other police forces who are on inward temporary service with 
the Police Service, who remain subject to the regulations governing their home force; 
and special constables who are subject to the Police Service of Scotland (Special 
Constables) Regulations 2013. 
 
6. Part 2 makes provision for the governance of the Police Service. This Part 
ensures that constables appointed to the Police Service are sufficiently educated and 
both mentally and physically fit to serve, places certain limitations on constables’ 
private lives and their and their families’ business interests to avoid any conflict with 
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their police duties, and requires all constables to complete a period of probation 
determined by the Scottish Ministers (with the exception of constables who have 
moved from specified police forces which are considered to have equivalent 
probationary periods). Regulation 3 allows constables to be appointed to perform part-
time service but only with their consent.  Candidates for appointment to senior officer 
ranks must also satisfy any requirements determined by the Scottish Ministers and any 
post-specific requirements determined by the Scottish Police Authority. Temporary 
appointments to Assistant and Deputy Chief Constable ranks are also allowed, similar 
to temporary promotion to lower ranks under the Police Service of Scotland 
(Promotion) Regulations 2013. 
 
7. Regulations 11 and 13 enable the chief constable to obtain information (for 
personal records), fingerprints and samples relating to serving constables and hold 
them for specified purposes throughout the constable’s service.   
 
8. Constables are entitled to voluntarily retire under regulation 10 and associated 
determination and regulation 12 requires the chief constable to provide a certificate at 
the end of the constable’s service. 
 
9. Part 3 gives the Scottish Ministers powers to determine constables’ normal 
periods of duty, periods allowed for refreshment, rosters and travelling time which may 
be treated as duty, and to confer certain discretion on the chief constable. This 
includes powers to determine variable shift and flexible working arrangements which 
the chief constable may bring into operation. Attendance at certain meetings of the 
Police Federation for Scotland is also treated as police duty. 
 
10. Part 4 regulates constables’ pay as well as overtime, public holidays and rest 
days. The Scottish Ministers have powers to set rates of pay and make other provision 
abut pay, public holidays and rest days by determination. In addition to setting ordinary 
rates of pay, Ministers must also determine constables’ entitlement to a temporary 
salary (e.g. when ‘acting up’ in a higher rank without having been temporarily 
promoted to that rank), rates of pay for constables who are temporarily promoted, and 
entitlements to pay during periods of sick leave as well as maternity, maternity 
support, adoption, adoption support and paternity leave. Determinations under this 
Part may confer certain functions in relation to pay and overtime on the chief constable 
or, in relation to senior officers, the Scottish Police Authority. Schedule 2 clarifies the 
effect of disciplinary action under the Police Service of Scotland (Conduct) Regulations 
2013 and the Police Service of Scotland (Conduct) (Senior Officers) Regulations 2013 
on pay and allowances. 
 
11. Part 5 ensures constables are entitled to annual leave and gives the Scottish 
Ministers powers to determine circumstances in which constables are entitled to 
maternity and paternity leave, and circumstances in which they may be granted 
maternity support, parental, adoption and adoption support leave. Regulation 25(13) 
also allows for constables to take career breaks, in accordance with a determination 
made by Ministers. Determinations under this Part may confer certain functions or 
discretion on the chief constable and, in relation to career breaks, the Scottish Police 
Authority. 
 
12. Part 6 allows the Scottish Ministers to determine constables’ entitlement to 
allowances and expenses in connection with their duties. Again, those determinations 
may confer certain functions on the Scottish Police Authority and the chief constable. 
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13. Part 7 sets out how service in any rank in the Police Service and other police 
forces and constabularies in the UK, as well as specified overseas police service, will 
be reckoned for the purposes of pay. Periods of temporary promotion are reckonable 
as are periods of maternity, paternity and adoption leave are also reckonable in 
accordance with determinations made by the Scottish Ministers. However, periods of 
‘acting up’ (i.e. where a temporary salary is payable under regulation 19), unpaid leave 
or service in a rank ending with that constable being reduced in rank as a punishment 
are not reckonable. In addition to service in the Police Service and other police forces, 
a constable’s service is to be treated as unbroken by and including any period of 
service in HM naval, military or air forces which are reckonable as pensionable service 
under relevant pensions legislation. 
 
14. Part 10 and Schedule 3 make transitional and saving provisions, to ensure a 
smooth transition from the old policing structures under the Police (Scotland) Act 1967 
to the new landscape introduced by the 2012 Act. These generally do no more than to 
ensure that anything done under the 2004 Regulations is treated as having been done 
under these Regulations.   
 
15. There are however a few exceptions, where more substantive provision is made.  
Paragraph 4(2) ensures that constables who transfer to the Police Service in the rank 
of Assistant Chief Constable by virtue of paragraph 5(4) of schedule 5 to the 2012 Act, 
whose previous appointments were for a fixed term, will transfer on that same fixed 
term appointment. This reflects the policy that constables should transfer to the Police 
Service on their pre-existing terms and conditions. Paragraph 15 ensures that any 
university scholar who transfers to the Police Service may complete his or her course 
of study. These Regulations do not make tailored provision for university scholars in 
the Police Service, as it is considered that future arrangements for constables to 
undertake university study will not require specific provision. Paragraphs 18 and 19 
save Schedule 3 to the 2004 Regulations relating to replacement allowance, so that 
any constable in receipt of an allowance under that Schedule will continue to receive it 
in accordance with those provisions on and after 1 April. 
 
Consultation 
 
16.  The Scottish Government established a stakeholder Reference Group to inform 
policy development for these Regulations.  The Scottish Government then carried out 
a public consultation from 14 December 2012 until 11 January 2013.  
 
Impacts 
 
17.  A Business Regulatory Impact Assessment (BRIA)  was carried out for the Police 
and Fire Reform (Scotland) Bill, which became the Act. No BRIA is therefore required 
for these regulations. An Equality Impact Assessment was carried out for the suite of 
workforce regulations. 
 
Scottish Government 
Safer Communities Directorate 
6 February 2013 
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Justice Committee 
 

7th Meeting, 2013 (Session 4), Tuesday, 5 March 2013 
 

SSI cover note 
 
SSI title and 
number: 
 

Police Service of Scotland (Promotion) Regulations 2013 
(SSI 2013/39) 

Type of Instrument: 
 

Negative 

Coming into force: 1 April 2013 

Justice Committee deadline to 
consider SSI: 

25 March 2013 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee:  
 

 
No 

 
Purpose of Instrument: 
 

 

Overview 
1. Section 48 of the Police and Fire Reform (Scotland) Act 2012 provides that 
Scottish Ministers must make regulations as to the governance, administration and 
conditions of service of constables and police cadets. This instrument is one of 
seven instruments to be laid under section 48, three of which are being considered 
by the Committee at its meeting on 5 March. 
 
2. The main policy aim of these regulations is to set out the qualification process 
and procedure for promotion in the Police Service of Scotland, while ensuring that 
constables eligible for promotion before 1 April 2013 will still be eligible after 
transferring to the new Police Service. 
 
Details 
3. The Regulations: 

 set out the qualification process and procedure for promotion; 
 provide that the Police Diploma in Police Service Leadership and 

Management be required for promotion; 
 set out the selection process for promotion; 
 set a probation period for those promoted to the rank of sergeant; 
 allow officers to be promoted on a temporary basis; 
 allow qualifications from certain other UK police forces to be recognised in 

selection for promotion; and 
 make transitional provisions to ensure that officers who have obtained a 

qualification for promotion before 1 April 2013 are eligible for promotion in 
the Police Service of Scotland, and that any period of probation served 
and promotions made before that date can continue to have effect 
afterwards.  
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Consultation 
4. The Scottish Ministers are required to consult and share any draft regulations 
laid under section 48 of the 2012 Act with a number of organisations, including the 
Chief Constable and the SPA, and to consider any representations made. The policy 
note on the instrument states that the Scottish Government has consulted those 
bodies specified in the Act and also conducted a public consultation. 
 
Further details 
5. More details on the purpose of the instrument can be found in the policy note 

 (see Annexe). 
 

6. An electronic copy of the instrument can be found at: 
 http://www.legislation.gov.uk/ssi/2013/39/contents/made 
 
Committee consideration: 
 
7. The instrument was laid on 8 February 2013 and the Justice Committee has 
been designated as lead committee.  
 
8. The Subordinate Legislation Committee considered the instrument on 19 
February and agreed not to draw the Parliament’s attention to the instrument on any 
grounds within its remit. 
 
9. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds). Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
10. Each negative instrument appears on a committee agenda at the first 
opportunity after the Subordinate Legislation Committee has reported on it. This 
means that, if questions are asked or concerns raised, consideration of the 
instrument can usually be continued to a later meeting to allow correspondence to be 
entered into or a Minister or officials invited to give evidence. In other cases, the 
Committee may be content simply to note the instrument and agree to make no 
recommendations on it. 

http://www.legislation.gov.uk/ssi/2013/39/contents/made
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Annexe 
 

Policy Note 
Police Service of Scotland (Promotion) Regulations 2013 

SSI 2013/39 
 

1. The above instrument was made in exercise of the powers conferred by 
sections 48 and 125(1) of the Police and Fire Reform (Scotland) Act 2012 (“the 2012 
Act”).  The instrument is subject to negative procedure.  
 
Policy Objectives  
 
2. The 2012 Act, which received Royal Assent on 7 August 2012, changes the 
policing landscape in Scotland.  It brings together the current eight forces, the 
Scottish Police Services Authority and the Scottish Crime and Drug Enforcement 
Agency into a single Police Service of Scotland from 1 April 2013.  
 
3. The main policy objective of these Regulations is to set out the qualification 
process and procedure for promotion in the Police Service of Scotland, whilst 
ensuring that those police constables eligible for promotion before 1 April 2013 are 
still eligible for promotion after transferring to the new Police Service.  They revoke 
the Police (Promotion) (Scotland) Regulations 1996 (“the 1996 Regulations”), and 
the enactments that have since amended them. 
   
4. These Regulations set out the qualification process and procedure for 
promotion from the rank of constable up to chief superintendent.  Qualifications for 
appointment to the senior officer ranks are set out in the Police Service of Scotland 
Regulations 2013.   
 
5. The Regulations provide that the Police Diploma in Police Service Leadership 
and Management (“the Diploma”) is the required qualification for promotion in the 
Police Service of Scotland.  However, Schedule 2 to the Regulations ensures that 
constables with a previous qualification for promotion (gained prior to 1 April 2013) 
are treated as if they had obtained the Diploma so as to qualify for promotion in the 
Police Service of Scotland.  

6. Some of the key policies delivered through the regulations are described 
below:-  
 
7. Regulation 5 sets out that the qualification for promotion is not an entitlement, 
but allows an officer to enter a selection process for promotion from one rank to 
another. 
 
8. Regulation 6 continues the policy from the 1996 Regulations to set a probation 
period for those promoted to the rank of sergeant.  This enables the chief constable 
to measure the performance of such officers and to demote them, during the 
probation period, if they are not likely to perform satisfactorily as a sergeant.  This 
provision is deemed necessary as the rank of sergeant is the first rank to test an 
officer’s management skills and abilities. 
 
9. Regulation 7 allows officers to be promoted on a temporary basis if they have 
obtained (or, by virtue of Schedule 2, are taken to have obtained) the Diploma.  This 
allows officers to gain valuable experience at the higher rank. 
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10. Regulation 8 sets out that constables selected to participate in an accelerated 
promotion scheme can be temporarily promoted to the rank of sergeant if they have 
obtained (or, by virtue of Schedule 2, are taken to have obtained) the Diploma or, 
alternatively, have passed a previous qualifying examination.  This allows the chief 
constable to give the selected officers the responsibilities of the rank of sergeant, 
enabling their performance at the higher rank to be measured within the Accelerated 
Promotion Programme. 
 
11. Regulation 9 recognises the qualifications for promotion in certain other UK 
police forces.  It ensures that officers, who prior to joining the Police Service of 
Scotland have passed an examination or course which would qualify them for 
promotion in any of the police forces listed in regulation 9(2), are taken to be eligible 
for promotion in the Police Service of Scotland. 
 
12. Schedule 2 makes transitional provisions to ensure that officers who have 
obtained a qualification for promotion before 1 April 2013 are treated as eligible for 
promotion in the Police Service of Scotland.  It also ensures that any period of 
probation, served before 1 April 2013 in the rank of constable in a Scottish police 
force, is regarded as probation served in the Police Service of Scotland for the 
purpose of determining eligibility to take the Diploma course, and that any period of 
probation served before that date in the rank of sergeant under the regulation 4(1) of 
the 1996 Regulations is regarded as probation served in that rank in the Police 
Service of Scotland for the purposes of regulation 6(1) of these Regulations.  
Schedule 2 further provides that any application made, place obtained and course 
held in relation to the Diploma provided for under the 1996 Regulations, continues to 
have effect as if it were made, obtained or held in relation to the Diploma provided 
for under these Regulations.  It also ensures that promotions made in accordance 
with the 1996 Regulations, before 1 April 2013, continue to have effect after that 
date. 
 
Consultation  
 
13. To comply with the requirements of section 54(2) of the 2012 Act, the Scottish 
Ministers have consulted and shared a draft of the Regulations with the persons 
mentioned in section 54(2)(a)(i) to (vi) of that Act and have considered any 
representations made. 
 
14. A public consultation took place from 14 December 2012 to 11 January 2013 
and key stakeholders have been involved in a ‘reference group’ to discuss any 
significant policy changes to the regulations. 
 
15. A full list of those consulted and who agreed to the release of this information is 
attached to the consultation report published on the Scottish Government website, it 
includes: 
 

 Association of Chief Police Officers in Scotland (ACPOS) 
 Association of Scottish Police Superintendents (ASPS) 
 British Transport Police 
 Her Majesty’s Inspector of Constabulary for Scotland (HMICS) 
 Police Complaints Commissioner for Scotland (PCCS) 
 Police Negotiating Board 
 Police Service of Scotland 
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 Scottish Chief Police Officers' Staff Association (SCPOSA) 
 Scottish Police Authorities Conveners Forum (SPACF) 
 Scottish Police Authority (SPA) 
 Scottish Police Federation 
 Scottish Women's Development Forum 

 
Impact Assessment 
 
16. A Business Regulatory Impact Assessment (BRIA) was carried out for the 
Police and Fire Reform (Scotland) Bill, which became the Act. No BRIA is therefore 
required for these regulations.  An Equality Impact Assessment was carried out for 
the suite of workforce regulations. 
 
Scottish Government 
Safer Communities Directorate  
6 February 2013 
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Justice Committee 
 

7th Meeting, 2013 (Session 4), Tuesday, 5 March 2013 
 

SSI cover note 
 
SSI title and 
number: 
 

Police Service of Scotland (Special Constables) Regulations 2013 
(SSI 2013/43) 

Type of Instrument: 
 

Negative 

Coming into force: 1 April 2013 

Justice Committee deadline to 
consider SSI: 

25 March 2013 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

 
Yes (see Annexe A) 

 
Purpose of Instrument: 
 

 

Overview 
1. Section 48 of the Police and Fire Reform (Scotland) Act 2012 provides that 
Scottish Ministers must make regulations as to the governance, administration and 
conditions of service of constables and police cadets. This instrument is one of 
seven instruments to be laid under section 48, four of which are being considered by 
the Committee at its meeting on 5 March. 
 
Details 
2. The main policy aim of these Regulations is to ensure that special constables 
retain their current terms and conditions on transfer to the Police Service of 
Scotland. 
 
3. The Regulations largely mirror the Police Service of Scotland Regulations 
2013, so that, where appropriate, provisions relating to special constables are 
consistent with those relating to regular constables, such as restrictions on their 
private life, their rights and duties in respect of any business interests, their 
qualification for appointment and treatment in respect of misconduct. The 
Regulations also include transitional provisions to ensure that notice of retirement 
continues to run as if given under previous legislation and ongoing misconduct 
proceedings can continue. 
 
Consultation 
4. The Scottish Ministers are required to consult and share any draft regulations 
laid under section 48 of the 2012 Act with a number of organisations, including the 
Chief Constable and the SPA, and to consider any representations made. The policy 
note on the instrument indicates that the Scottish Government established a 
stakeholder Reference Group to inform policy development for the Regulations, and 
then carried out a public consultation. 
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Further details 
5. More details on the purpose of the instrument can be found in the policy note 
(see Annexe B). 
 
6. An electronic copy of the instrument can be found at: 
 http://www.legislation.gov.uk/ssi/2013/43/contents/made 
 
Justice Committee consideration: 
 
7. The instrument was laid on 8 February 2013 and the Justice Committee has 
been designated as lead committee.  
 
8. The Subordinate Legislation Committee (SLC) considered the instrument on 26 
February and agreed to draw the instrument to the attention of the Parliament on the 
basis that it includes a reference relating to promotion, for which special constables 
are not eligible. The SLC indicates in its report the Scottish Government’s intention 
to adjust this provision at the first available opportunity. 
 
9. The SLC also suggests that the Justice Committee may wish to consider the 
practical effect of regulations 4 (business interests) and 17 (procedure on receipt of 
inquiry officer’s report). Further details of the SLC’s views are provided in its report 
on the instrument which can be found in the Annexe on pages 5-7 of this paper. 
 
10. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds). Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
11. Each negative instrument appears on a committee agenda at the first 
opportunity after the Subordinate Legislation Committee has reported on it. This 
means that, if questions are asked or concerns raised, consideration of the 
instrument can usually be continued to a later meeting to allow correspondence to be 
entered into or a Minister or officials invited to give evidence. In other cases, the 
Committee may be content simply to note the instrument and agree to make no 
recommendations on it. 

http://www.legislation.gov.uk/ssi/2013/43/contents/made
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Annexe A 

Extract from the Subordinate Legislation Committee 16th Report 2013 
 
Police Service of Scotland (Special Constables) Regulations 2013 (SSI 2013/43) 
(Justice Committee) 
 
1. These Regulations make provision about the terms and conditions under which 
special constables of the Police Service of Scotland will serve, as from 1 April 2013 
when the Police and Fire Reform (Scotland) Act 2012 comes into force. This 
includes provision about qualifications for appointment, restrictions on constables’ 
private lives, retirement, record-keeping and the taking of fingerprints and samples. 
The Regulations also regulate periods of duty, misconduct, allowances, periodic 
payments and expenses, and entitlement to uniform and equipment. 

2. The Regulations are subject to the negative procedure and come into force on 
1 April 2013. 

3. In considering the instrument, the Committee raised certain matters with the 
Scottish Government. The Correspondence is reproduced in Appendix 3. 

4. Regulation 4 of this instrument makes similar provision to regulation 5 of the 
Police Service of Scotland Regulations 2013, with the effect that special constables 
may not have business interests without the consent of the chief constable. As 
before, business interests include the business interests of family members and the 
definition of family member is identical, including the reference to “dependant”. 

5. It appeared to the Committee that the meaning of “dependant” was unclear, 
particularly given the extensive manner in which “member of that individual’s or 
special constable’s family” has otherwise been defined. The Scottish Ministers 
advise that it is deliberately not defined because they intend it to have its ordinary 
meaning of being any person who depends on another (the individual or special 
constable) for maintenance. They wish the whole of regulation 4 to be construed 
broadly. The Committee observes that there is a risk that it will be unclear to 
individuals and special constables precisely whose business interests they are 
required to disclose. 

6. On balance, however, the Committee is persuaded that this is properly a policy 
matter rather than a lack of clarity – it is the policy intention that this term be left 
relatively openly-defined in order that regulation 4 may be applied in a broad 
manner. As to whether that approach is appropriate in all the circumstances, given 
the proper nature of regulation 4, the Committee, while not formally reporting this 
matter, draws it to the attention of the lead Committee. 

7. Regulation 7(2) specifies the contents of a special constable’s personal record. 
At regulation 7(2)(h), reference is made to recording that constable’s performance in 
any qualifying examination. No definition is provided of this term, and the Police 
Service of Scotland (Promotion) Regulations 2013, which otherwise deal with 
qualifying diplomas and examinations, do not apply to special constables. 

8. The Scottish Ministers advise that this provision has its origins in the Police 
(Special Constables) (Scotland) Regulations 2008 (“the 2008 Regulations”). They 
point out that, in a similar fashion, the Police (Promotion) (Scotland) Regulations 
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1996 did not apply to special constables and so there appears to be no explanation 
for its presence in the 2008 Regulations. Accordingly to the Ministers, it appears in 
this instrument purely for consistency with the 2008 Regulations, at the behest of 
stakeholders who did not wish to see substantive changes made. Now that the 
erroneous reference has been pointed out, however, the Ministers have undertaken 
to adjust the provision at the next appropriate opportunity to remove uncertainty. 

9. It appears to the Committee that it is undesirable simply to repeat provisions 
from an earlier instrument without having ascertained what, if any, effect they have. 
The Committee considers that this is a drafting error, and notes the Scottish 
Ministers’ commitment to remedy the matter at the next appropriate opportunity. 

10. Regulation 17(2) makes provision about the disposals which are available 
where the misconduct officer makes a finding of misconduct against a special 
constable. There are a number of alternatives, including (a) dismissal and (b) 
requirement to resign from the Police Service, either forthwith or at such date as is 
specified in the decision, as an alternative to dismissal. These provisions are 
described as alternatives. 

11. These disposals are equally available in respect of a regular constable who is 
disciplined in terms of the Police (Conduct) (Scotland) Regulations 1996. However, 
regulation 18(3) of that instrument goes on to provide that, where a constable is 
required to resign but fails to do so, he is deemed to have been dismissed instead. 
No such provision is to be found in this instrument. 

12. It accordingly appeared to the Committee that there was a potential lacuna in 
respect of a special constable who was required to resign but refused to do so. The 
Scottish Ministers do not agree with this interpretation. They take the view that that a 
special constable has no choice but to comply with the requirement to resign. They 
say that his or her service “effectively ends” on the date specified in the decision 
letter. The Committee observes that, if that were correct, it would apply with equal 
force to regular constables. Further, it is difficult to see how a requirement to resign 
and a dismissal can truly be alternative if they are considered to have the same 
effect. 

13. In the Committee’s view, it is at least questionable whether this instrument 
adequately provides for the Scottish Ministers’ intended policy where a special 
constable refuses to resign. Were the instrument to fail to deliver the Ministers’ 
intended objectives, then that would be a matter which is properly within the 
Committee’s remit. However, the Ministers consider that this is properly a matter of 
policy. In light of that view, the Committee simply refers this matter to the lead 
Committee in order that it may further consider whether it thinks the provisions of 
regulation 17 adequately provide for the removal of a special constable who refuses 
to resign in accordance with a requirement under regulation 17(2)(b). 

14. The Committee draws the instrument to the attention of the Parliament on 
the general reporting ground in respect of the following drafting error. 
Regulation 7(2)(h) provides for the inclusion in a special constable’s personal 
record a record of whether the special constable passed or failed to pass any 
qualifying examination at which the special constable was a candidate. As 
neither the Police (Promotion) (Scotland) Regulations 1996 nor the Police 
Service of Scotland (Promotion) Regulations 2013 apply to special constables, 
this appears to be included in error. The Committee notes the Scottish 
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Ministers’ undertaking to adjust the provision at the next appropriate 
opportunity. 

15. The Committee additionally refers the practical effect of regulations 4 and 
17 of this instrument to the lead Committee for the reasons set out above. 
Although these are not formal reporting matters, the lead Committee may wish 
to consider them further. 

Annexe B 
 

Policy Note 
Police Service of Scotland (Special Constables) Regulations 2013 

SSI 2013/43 
 

1. The above instrument was made in exercise of the powers conferred by section 
48 and 125(1) of the Police and Fire Reform (Scotland) Act 2012 (“the Act”).  The 
instrument is subject to negative procedure. 
 
Policy Objectives 
 
2. The Act received Royal Assent on 7 August 2012, changing the policing 
landscape in Scotland, bringing together the current eight forces, the Scottish Police 
Services Authority and the Scottish Crime and Drug Enforcement Agency into a 
single Police Service of Scotland from 1 April 2013. There is a suite of Police 
Regulations to be made under section 48 of the Act, relating to the governance and 
administration of the Police Service of Scotland. They are as follows:- 
 

 The Police Service of Scotland Regulations 
 The Police Service of Scotland (Special Constables) Regulations 
 The Police Service of Scotland (Conduct) Regulations 
 The Police Service of Scotland (Conduct) (Senior Officers) Regulations 
 The Police Service of Scotland (Performance) Regulations 
 The Police Service of Scotland (Promotion) Regulations 
 The Police Service of Scotland (Police Cadets) Regulations 

 
3. The overall policy aim is to ensure that constables retain their current terms and 
conditions on transfer to the Police Service of Scotland, with only such technical 
changes as are necessary to ensure that they are up to date and fit for purpose in 
the context of the Act, and to ensure effective processes for handling conduct and 
performance issues.  New appointments of constables on and after 1 April 2013 will 
also be subject to these same terms and conditions.   
 
4. The Police Service of Scotland (Special Constables) Regulations 2013 regulate 
the appointment and terms and conditions of special constables.   These are the 
main regulations setting out the terms and conditions for all special constables, who 
are voluntary, unpaid officers who are not subject to the same terms and conditions, 
benefits and entitlements as regular officers.  
 
5. The Police Service of Scotland (Special Constables) Regulations 2013 largely 
mirror the Police Service of Scotland Regulations 2013, but with amendments to 
reflect the voluntary status of special constables. The policy intent is that, where 
appropriate, provisions relating to special constables are consistent with those 
relating to regular constables such as restrictions on their private life, their rights and 
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duties in respect of any business interests, their qualification for appointment and 
treatment in respect of misconduct. However, to reflect the voluntary status of 
special constables there are no provisions in respect of pay and leave.  
 
6. A key policy objective of the regulations is to facilitate the transition from the 
current eight forces to the single Police Service of Scotland. Following the reform, 
conditions for appointment, and terms and conditions of service for special 
constables largely reflect the pre-existing conditions for special constables in the 
former eight forces under the Police (Scotland) Act 1967.  

7. Some of the key policies delivered through the regulations are described 
below:-  

8. Part 2- Regulations 3 to 9 and Schedule 1- make provision about governance, 
setting out restrictions on the constables private life and detailing criteria which must 
be fulfilled for appointment. Other matters addressed include retirement from office, 
this provision enables the chief constable at his discretion to allow special constables 
to continue to serve beyond age 60 if appropriate. Further, Part 2 sets out rules in 
respect of the holding of personal records, to ensure that the Police Service is able 
to obtain and hold on record key information about serving special constables, as 
well as rules on fingerprints and samples to be taken on appointment which must be 
destroyed on leaving the Police Service.  

9. Part 3 – Regulation 10- makes provision for Ministers to make determinations 
regarding periods of duty to be carried out by special constables. However, functions 
may be conferred by Ministers upon the Chief Constable, particularly in relation to 
the normal periods of duty, the periods allowed for refreshment and circumstances 
under which travelling time may be treated as duty.  

10. Part 4 – Regulations 11-20- make provision about misconduct, such as 
procedures and reports. The meaning of misconduct mirrors that for regular 
constables under the Police Service of Scotland (Conduct) Regulations 2013; this is 
to deliver the clear policy intention that special constables should be held to the 
same standards of conduct as regular constables.   

11. Part 5 – Regulations 21 and 22- Section 9 of the Act states that special 
constables are not entitled to be paid, however, at Ministers’ discretion, they may 
receive allowances and periodic payments and expenses under these two 
regulations. 

12. Part 6 – Regulation 23- makes provision about uniform and equipment. A 
uniform, and equipment is to be provided free of charge. Unless agreed otherwise, 
the uniform and equipment remain the property of the Authority and must be 
returned at the end of the special constable’s service. 

13. Part 7- Regulation 24- makes provision in relation to determinations which are 
made under these Regulations. Determinations aim to further develop the powers 
contained in the regulations. 

14. Schedule 2 sets out the conduct which constitutes misconduct and mirrors that 
of the Police Service of Scotland (Conduct) Regulations 2013. 
 
Transitionals, savings and revocations 
 
15. Schedule 3 makes transitional provisions in respect of transfers to the Police 
Service of Scotland. It includes provision so that notice of retirement continues to run 
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as if given under the previous law. Where there are ongoing misconduct proceedings 
under the Police (Scotland) Act 1967, that process continues subject to modifications 
of the old law so that it may continue to operate. Where, subject to such 
proceedings, a finding is made against a special constable then it will be recorded on 
the personal record maintained by the chief constable of the Police Service.  
 
 
Consultation 
 
16. The Scottish Government established a stakeholder Reference Group to inform 
policy development for these regulations.  The Scottish Government then carried out 
a public consultation from 14 December 2012 until 11 January 2013.  
 
Impact Assessment 
 
17. A Business Regulatory Impact Assessment (BRIA) was carried out for the 
Police and Fire Reform (Scotland) Bill, which became the Act. No BRIA is therefore 
required for these regulations. An Equality Impact Assessment was carried out for 
the suite of workforce regulations. 
 
Scottish Government 
Safer Communities Directorate  
6 February 2013 
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Justice Committee 

7th Meeting, 2013 (Session 4), Tuesday, 5 March 2013 

Correspondence from the Scottish Police Authority 

Note by the clerk 

Purpose 

1. The Committee is invited to consider the latest response from the Scottish 
Police Authority in relation to the ‘codicil’ referred to in earlier correspondence from 
the SPA regarding responsibility for human resources and finance.  
 
Background 
 
2. On 23 January, the Committee agreed to request sight of the ‘codicil’ to the 
paper on business activities considered by the SPA at its meeting on 18 January 
and referred to by the SPA in earlier correspondence to the Committee. The SPA 
response of 4 February explains that the codicil referred to was a representation 
made by Scottish Government officials on behalf of the Cabinet Secretary for 
Justice. 
 
3. The Committee considered this response at its meeting on 19 February and 
agreed to write again to the SPA to express its disappointment that the response 
only contained selected quotes from the codicil and to request a copy of the full 
document or exchange of correspondence that comprises the codicil. A copy of the 
Convener’s letter is attached at Annexe A. 
 
4. The latest response from the SPA (at Annexe B) appends a copy of 
correspondence from the Scottish Government to the SPA regarding responsibility 
for human resources and finance (dated 17 January) and the SPA’s response to 
that letter (also dated 17 January). The SPA has also provided a copy of the 
SPA/Police Service of Scotland Finance Model arising from the agreement reached 
by the SPA and PSoS, along with details of the SPA working groups. 
 
Recommendation 
 
5. The Committee is asked to note the latest response from the SPA and to 
consider whether it wishes to take any further action on this matter. 
 



 
J/S4/13/7/4 

Annexe A 
 

2 
 

Correspondence from the Convener to the Scottish Police Authority in 
relation to the codicil to a paper on business activities considered by the SPA 

on 18 January 
 
Thank you for your response of 4 February to the Justice Committee’s request for 
sight of the ‘codicil’ to the paper on business activities considered by the SPA on 18 
January and referred to in your earlier correspondence. 
 
The Committee considered your response at its meeting today and noted your 
explanation that the codicil is in fact a representation made by Scottish Government 
officials on behalf of the Cabinet Secretary for Justice. The Committee expressed 
its disappointment that your response only contains selected quotes and we 
therefore agreed to request a copy of the full document or exchange of 
correspondence that comprised the codicil referred in your letter of 18 January. 
 
We also considered your suggestion that the Committee meets with SPA Board 
members to discuss plans for engagement. Our practice is not to hold informal 
meetings with external organisations to ensure that the Committee’s scrutiny role is 
not compromised. However, you are of course welcome to approach individual 
Committee members should you wish to do so. 
 
I look forward to receiving a full copy of this documentation by Wednesday 27 
February 2013. 
 
Christine Grahame 
Convener, Justice Committee 
20 February 2013 
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Latest response from the Scottish Police Authority to the Committee 
regarding the codicil to a paper on business activities considered by the SPA 

on 18 January 
 

Thank you for your letter of 20th February requesting a copy of the full document or 
exchange of correspondence relating to what we have described as the ‘codicil’ to 
the business activities paper considered by the Scottish Police Authority Board on 
18th January. 
 
The representations made by the Scottish Government were made to us in a letter 
sent by the Director for Safer Communities, Paul Johnston on 17th January.  I have 
provided you with a copy of Mr Johnston’s letter of 17th January (paper 1), and my 
response of the same date on behalf of the SPA Board (paper 2). 
 
As you will see, my letter of 4th February accurately captures the wording of the 
codicil suggested by the Scottish Government. I hope that these two documents 
provide you with the further transparency and information you seek. 
 
The SPA board agreed the business principles paper, with the codicil, and this is 
recorded in the official minutes of the 18th January Board Meeting which can be 
viewed on the new SPA website at the following link: 
 
http://www.spa.police.uk/meetings-events/board-meetings/128449/  
 
As you will understand, considerable progress has been made in agreeing detail 
since these exchanges in January, not least in the two areas of HR and Finance 
that the Committee has taken an interest in. The SPA and the Chief Constable have 
now agreed the approach to the governance of Finance that will underpin the new 
policing arrangements. 
 
For your information, I have also included a copy of the paper which articulates that 
agreement (paper 3). Agreement on HR is also nearly complete and the Board 
expects to see the detail of that, and proposals for all the other business activities 
within policing, for consideration at the next public board meeting on 8 March. I will 
write again ahead of that meeting to ensure the Committee has courtesy copies of 
all papers we are considering. 
 
Finally, I am a little disappointed that the Committee does not feel able to meet with 
the wider membership of the SPA board. We had hoped that Committee Members 
would see value in understanding how SPA Board Members are organising 
business, including the formation of themed working groups like HR and Finance 
and Investment. We believe that this could only have helped the Justice Committee, 
and indeed the new sub-committee when established, to pinpoint the contributions 
different SPA Board Bembers could make in future evidence sessions. 
 
For your information, I have included with this letter a paper setting out the interim 
working groups established by the SPA Board so far (paper 4). To allow Members 
to work effectively through this transition period, these Member-led working groups 
are preparing the wider Authority to make decisions on each subject matter. Each 
group is preparing papers and proposals for approval at a full public Board meeting 
at the appropriate stage in the critical path to 1st April and beyond. I hope, in the 

http://www.spa.police.uk/meetings-events/board-meetings/128449/
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absence of our suggested meeting, this will still help to inform Committee members 
on how the SPA is considering business. 
 
Vic Emery  
Chair, Scottish Police Authority  
28 February 2013 
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Correspondence from the Scottish Government to the Scottish Police 
Authority in relation to responsibility for human resources and finance 

 
Following yesterday’s meeting with the Cabinet Secretary for Justice and the Lord 
Advocate it was agreed that I would set out the Scottish Government’s concerns 
about the paper on Organisational Principles, together with a proposed way forward 
for Friday’s SPA board meeting. 
 
Our discussions have focussed on the provision of staff to assist the Chief 
Constable in connection with his responsibilities for HR and Finance. The Scottish 
Government has no comments to make in connection with the proposals for IT, 
procurement, internal audit, communications and legal services. 
 
The Police and Fire Reform (Scotland) Act 2012 sets out clear responsibilities for 
both the SPA and the Chief Constable. Among other things, the SPA is responsible 
for maintaining the Police Service of Scotland and holding the Chief Constable to 
account for the policing of Scotland. Sections 3 and 17 of the 2012 Act also make it 
clear that the SPA will hold the Chief Constable to account for the performance of 
duties including the day to day administration of the Police Service, and the 
allocation and deployment of resources from the Authority. The day to day 
management of the finances of the Police Service and the deployment of 
constables and police staff is therefore a responsibility of the Chief Constable. 
 
Section 26 provides that the Authority may appoint police staff to assist in the 
carrying out of ‘police functions, a term which includes all of the Chief Constable’s 
functions. All police staff are subject to the direction and control of the Chief 
Constable. He is therefore responsible for determining the duties of these staff, and 
for ensuring that they support the delivery of his responsibilities. 
 
At present, the Organisational Principles paper proceeds on the basis that all staff 
responsible for HR and finance will be SPA staff, and not police staff, albeit 
arrangements will be put in place to ensure that the Chief Constable and his 
management team can work closely with those HR and finance staff who will be 
assigned to support the Police Service. 
 
The Scottish Government is of the view that the proposed arrangement is 
unbalanced, confusing and would place the Police Service of Scotland in a unique 
and invidious position. 
 
For the Chief Constable to perform his administration responsibilities effectively, he 
requires to have access to police staff who are directly accountable to him, and 
whose prime duty is to assist him in carrying out his responsibilities. Similarly, the 
SPA will require support in relation to its statutory responsibilities, provided by SPA 
staff whose duty is to further the SPA’s responsibilities. 
 
The Act offers considerable flexibility in terms of how responsibilities will be 
allocated between the SPA and police staff, but there can be no ambiguity about the 
fact that the SPA and the Police Service each discharge distinct, albeit 
complementary, responsibilities. We note that the paper acknowledges the 
implications of this in other areas, such as the provision of legal services. 
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Having set out the Scottish Government’s position, the Cabinet Secretary has 
requested that the SPA Board adjusts the Organisational Principles to ensure that 
the Chief Constable has access to police staff to assist him in relation to his 
administration responsibilities in the areas of HR and finance. We recognise that 
you will wish to discuss this with your board members in advance of the meeting but 
suggest the following wording for Friday’s Board: 
 
“Further to the publication of the Organisational Principles paper, members of the 
SPA have had discussions with the Cabinet Secretary for Justice about certain 
aspects of the paper. The Cabinet Secretary has asked the Board to ensure that, in 
taking forward the detailed design of finance and HR services that will support the 
Police Service, the Chief Constable has the support of police staff who will assist 
him in fulfilling the requirements that the Act confers on him. I recommend that we 
agree to this request and proceed to finalise detailed arrangements for HR and 
finance that ensure that some staff will be appointed as police staff, under the 
direction and control of the chief constable, while others will be SPA staff. In doing 
so we will seek to ensure that the arrangements provide value for money and avoid 
confusion and duplication.” 
 
The Cabinet Secretary is of the view that these changes are essential to the 
discharge of efficient and effective policing in Scotland. 
 
The Cabinet Secretary wishes to place on record his appreciation for the care and 
focus that the SPA has given to this matter. The Cabinet Secretary now wishes to 
move quickly to an effective resolution that gives the SPA and Police Service of 
Scotland a clear and balanced platform for the discharge of their respective roles. 
 
It would be very helpful if you could confirm the SPA’s position in relation to these 
matters by 2pm today. 
 
Paul Johnston 
Director for Safer Communities, Scottish Government 
17 January 2013 
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Response from Scottish Police Authority to the Scottish Government in 
relation to responsibility for human resources and finance  

 
Thank you for your letter of earlier today regarding the Cabinet Secretary’s 
suggested codicil to the SPA business activities proposal paper, and subsequent 
confirmation that the Chief Constable had agreed with the wording of that codicil. 
 
The majority of the SPA Board met this afternoon and have discussed the Cabinet 
Secretary’s request, and its implications, at length. 
 
I want to stress that the length of our consideration, in excess of three hours, is a 
fair representation of the strength of feeling the Board has in support of the 
business partnering proposal. It is the best and most effective way of organising 
these services to ensure the Scottish Government’s strategic objectives for policing 
and reform, are delivered, the Chief Constable gets the responsive support he 
needs, and duplications and costs reduced. 
 
The additional elements you suggest to the model are neither modest nor 
insignificant. However, in recognition of the importance the Cabinet Secretary 
places on maintaining a broad consensus of support behind the new policing 
arrangements, the Board has agreed to me introducing the suggested Scottish 
Government wording from your letter to our consideration of the business activities 
paper tomorrow. 
 
I stress that it is the Board’s clear determination to reach agreement on the 
business partnering model as the way forward whilst also reflecting your suggested 
wording. Agreement to this paper, and the additional elements that the Cabinet 
Secretary wishes will therefore be discussed publicly and, once agreed, reflected in 
the formal minutes. 
 
I further stress that it is with more than a little reluctance that the Board has agreed 
to this request at this eleventh hour. There will be many further issues before police 
reform is fully delivered which will require difficult decisions, and the Board’s 
reservoir of patience with the protracted nature of resolving this kind of issue is 
already running low. 
 
Delivering a business partnering model, which we were helpfully advised at the 
meeting with the Cabinet Secretary is not at odds with the spirit or intent of the Act, 
will require further difficult decisions – for example once detailed structures are 
proposed. The Board expects strong, positive support from its sponsor in enacting 
the necessary changes, and transparency and discipline in the way the interaction 
between Government, Authority and service is conducted. 
 
Vic Emery 
Chair, Scottish Police Authority 
17 January 2013 
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Scottish Police Authority/Police Service of Scotland Steady State Finance 
Model provided to the Committee by the SPA   
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Information provided by the Scottish Police Authority to the Committee in 
relation to its working groups 

 

Working Group Membership 

Audit and Risk 
 

This working group will be set up later and in 
the meantime risk will be managed at Board 
level. 

Complaints and Conduct Board Members 
Ian Ross (Chair) 
Moi Ali 
Brian Barbour 
Morag McLaughlin 
Paul Rooney 
 
SPA Executive Leads 
Alastair Crerar 
John Fox-Davies 

 Under the 2012 Act, the SPA has been given significant responsibilities around 
complaints and (mis)conduct. These include the handling of complaints against 
the Authority, including individual members and staff, and against senior police 
officers, but also oversight of the police service’s handling of complaints, the 
consideration of any allegations of misconduct against senior officers and the 
administration of any Police Appeals Tribunals held following the dismissal or 
demotion of a police officer. 
 

 The Complaints And Conduct Working group will lead in clarifying the SPA’s 
responsibilities in this area, drawing in relevant information, experience and 
expertise,  developing policies and processes to meet its responsibilities and 
building effective working relationships and processes with partner and 
stakeholder organisations. 
 

 In the short term the key areas of interest for the group will be those policies and 
processes that need to be in place for April 1st and understanding and preparing 
for those legacy/transition issues and cases that will transfer to the SPA on 1st 
April. 

 
Specifically, the group will: 

 Explore the SPA’s responsibilities in this area. 
 Identify which of those need to be fulfilled or progressed by April 1st. 
 Create a draft forward plan for these 
 Identify any decisions and documentation which must, in the group’s view, be 

referred to a formal meeting of the Authority 
 Sponsor items that are presented to the Authority 
 If the group deems it appropriate, produce a draft terms of reference for a 

formal committee of the Authority which would be responsible for complaints 
and conduct issues in the medium term. 
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Working Group Membership 

Finance and Investment Board Members 
Paul Rooney (Chair) 
Brian Barbour 
Lisa Tennant 
Iain Whyte 
SPA Executive Leads 
Eamon Hegarty 
Jo Brigham 

 
The Finance and Investment Group is expected to be the pre-cursor to a formal 
Finance and Investment Sub Committee (or similar) of the Scottish Police Authority 
(SPA) set up in accordance with the 2012 Act. 
On April 2013 the finances and financial management of the existing ten 
organisations will consolidate; at present there is significant variation in cost 
allocation, financial management and reporting across these organisations.  It is 
essential that appropriate measures are in place for essential functionality to be in 
place from 1 April. 
With significant budget reductions for 2013/14 and beyond it is essential that the 
SPA has clear sight of the financial position, plans and challenges to be addressed. 
 

Human Resources Board Members 
Jeane Freeman (Chair) 
Graham Houston 
Ian Ross 
SPA Executive Lead 
John Fox-Davies 
PSoS Representative 
John Gillies, Interim Director of HR 
HR Leads 
Nicky Page 
Eileen Masson 
Gillian Campbell 

 
The SPA is the employer off all staff and has a duty to hold the Chief Constable to 
account for the policing of Scotland. The creation and application of people (HR) 
policy and process is central to fulfilling these responsibilities. 
 
The HR working group will monitor, review and provide direction to all HR activity 
within the SPA and Police Service of Scotland. 
 
In the short term the key area of interest for the group will be HR and people 
matters which need to be addressed to support Day 1 of the new service and the 
ensuing weeks and months. 
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Working Group Membership 

  

 

Performance  Board Members 
David Hume (Chair) 
Graham Houston 
Lisa Tennant 
Iain Whyte 
SPA Executive Lead 
John Fox-Davies 
PSoS Representative 
Lesley Bain 

The monitoring, reporting and analysis of the performance of Policing in Scotland is 
central to the fulfilment of the Authority’s role and responsibilities, and in relation to 
the activities it will be carrying out. 
The Performance Working Group has been established to address the performance 
information needs of the Authority and to recommend the creation of appropriate 
frameworks and reporting mechanisms.  The framework will cover the performance 
of the Police Service of Scotland and the performance of both the Authority and its 
associated services. 

Planning  Board Members 
Jeane Freeman 
Graham Houston 
David Hume 
Ian Ross 
Lisa Tennant 
Robert Wilson 
 
SPA Executive Leads 
Catherine MacIntyre 
John Fox-Davies 

Stakeholder and Communication Board Members 
Iain Whyte (Chair) 
Moi Ali 
Jeane Freeman 
Morag McLaughlin 
Douglas Yates 
 
SPA Executive Lead 
John McCroskie 
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The SPA is a new legal entity with wide-ranging responsibilities for a vital and high-
profile public service which contributes daily to the safety and wellbeing of the 
people of Scotland. The SPA requires to be visible, accessible, and explain the 
issues it considers and the decisions it makes in an open and transparent way. 
Developing a strategic approach to building good working relationships with 
stakeholders at a local and national level, and utilising effective and responsive two-
way channels of communications are essential to fulfilling the SPA’s obligations as 
a national accountability body and employer. 
 
The Stakeholder and Communications Working group will consider, review and 
provide direction to all stakeholder and communications activity for, and within, the 
SPA - including coordination of communications and relationships with the Police 
Service of Scotland. 
 
In the short term the key areas of interest for the group will be agreeing a strategy 
for SPA board relations with influencers in Government, Parliament and the media, 
embedding new working relationships with local authorities as part of a wider local 
community engagement strategy, establishing a coherent identity and public profile 
for the SPA, and communicating transition decisions and implications with staff 
across policing as their legal employer. 
 

Transition and Reform Board Members 
Lisa Tennant (Chair) 
Graham Houston 
Morag McLoughlin 
Robert Wilson 
Douglas Yates 
Chairs of Working Groups 
Jeane Freeman 
David Hume 
Paul Rooney 
Iain Whyte 
Ian Ross 
SPA Executive Leads 
Andrea Quinn 
Catherine MacIntyre 
Lynne Clark 
Bruce Faulkner 
PSoS 

DCC Neil Richardson 
Chief Supt David Stewart 

Responsibility for oversight of outputs from all Working Groups and monitoring of 
integrated High Level Milestone Plan, Risk Register and Issues Log.  This covers all 
stakeholders who input to, or are impacted by, the process of transition including, 
but not restricted to National Police Reform Team, Scottish Government, SPA, 
SPSA. 
 
The Working Group will be the key point of contact for any queries regarding the 
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status of the High Level Milestone Plan and will also have responsibility for 
relationship management across transition and reform stakeholders. 
Specifically, the Transition and Reform Working Group will: 
Receive regular updates from the Chairs of the other Working Groups on key 
deliverables. 
 
Monitor all transition plans from all stakeholders who input to, or are impacted by, 
the process of transition including.  Consolidate the relevant risks and key decisions 
to be made by the Authority relating to each workstream. 
 
Review and assess the High Level Milestone Plan, Risk Register and Issues Log. 
Facilitate transition from the current Programme Governance arrangements and 
provide direction to the establishment of new Authority Programme Governance 
arrangements post 1 April 2013. 
 
Ensure that the Scottish Government’s / Authority’s aims of reform and strategic 
objectives are fully reflected within the Programme Plan and appropriate benefits 
realisation indicators are captured within Performance Framework, including culture 
and organisational change. 
 
Provide progress report to the final Reform Programme Board. 
Report on progress to Authority Members. 
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